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Lessor brought action against lessee for declaratory
judgment concerning his rights and duties under lease
and whether lessee had properly exercised option to
extend term of lease. The Superior Court, Santa Clara

County, Vernon C. Hunt, Sr., J,” rendered judgment
in favor of the lessee and the lessor appealed. The
Supreme Court, Sullivan, J., held that where lease
prescribed no condition concerning communication to
lessor of lessee's exercise of option to extend term
except that notice bein writing, notice of acceptance by
ordinary mail was reasonable mode of communication,
and that lessee's exercise of option became effective
when notice of acceptance was deposited in mail and
was not dependent upon receipt by lessor.

Affirmed.

Opinion, Cal.App., 110 Cal.Rptr. 93, vacated.
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except that notice be in writing, lessee's
exercise of option became effective when
notice of acceptance was deposited in
mail; actual receipt of notice by lessor
was not required before exercise of option
could be effective. West's Ann.Civ.Code,
§§ 1550, 1565, 1580-1583.
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Jose, for defendant and respondent.

Opinion
*497 ***706 **1098 SULLIVAN, Justice.

The sole issue confronting us in this case is whether,
absent any provisions in the option contract to the
contrary, a written notice by the optionee of<his
exercise of an option is effective upon its deposit in
the mail or only upon its receipt by the optionor. As
we explain Infra, we have concluded that purstant

to sections 1582 and 1583 of the Civil Code, L %he
exercise of the option is effective upon mailing. We
therefore affirm the judgment.

The facts of the case are briefly these. By written
lease dated November 20, 1964, plaintiff leased to
defendant, for the operation of a restaurant and bar,
certain premises in a:shopping center in San Jose for
a five-year term.commencing on January 1, 1965,
and ending on December 31, 1969. The lease granted
defendant two. successive options to extend the term
for @ period of five years on each option. According
to.the options contained in paragraph 45 of the lease
the “Lessee may, by giving not less than six months
prior notice in writing to the Lessor, extend this lease
for an additional five years under specified terms and
conditions, and after such extension ‘may extend this
lease for afurther five year period . . . by giving Lessor
not less than six months notice in writing prior to the
end of the tenth year of the term of thislease’

Mext

On June 5, 1969, and more than six months prior to
the end of the term of the lease, defendant prepared
and signed a letter to plaintiff notifying the latter
that it was exercising its option to extend the lease
and deposited the same in the mail in a stamped
envelope addressed to plaintiff. Defendant continued
with its usual operation of the bar and restaurant
and made various improvements on the premises in
anticipation of the extended term of the lease. On
February 13, 1970, a month and a half after the
end of the initial term and eight and a half months
after defendant's letter exercising the option, plaintiff
notified defendant that the lease had expired for want
of renewal and demanded surrender of the premises
by March 31, 1970. Plaintiff claimed that it had never
received defendant's letter. Defendant, on the other
hand, claimed that it had properly exercised its option
and refused to vacate.

Plaintiff thereupon commenced the present action for
declaratory relief seeking a determination of its rights
and duties under the lease and a declaration as to
whether defendant properly exercised its option and
whether the lease terminated on December 31, 19609.
Defendant filed an answer *498 and cross-complaint,
essentially alleging that it had by written notice to
plaintiff exercised its option to extend the term and
that in addition thereto, defendant's use, possession,
improvement of and continued operations on the
premises were such that plaintiff knew, or should have
known, that defendant intended to extend its tenancy.
In its cross-complaint, defendant sought damages for
plaintiff's allegedly wrongful action in threatening
defendant's peaceful possession and plaintiff's alleged
interference with defendant's remodeling plans and
negotiations for the sale of its business.

The tria court found and concluded that defendant on
June 5, 1969, prepared, signed and mailed, properly
stamped and adequately addressed, a letter to plaintiff
unconditionally exercising its first renewal option in
the lease; that defendant exercised the option, properly
and validly in all respects;, and that defendant at
all material times was rightfully in possession of
the premises under the lease. Judgment was entered

accordingly. 2 This appeal followed.

[1] [2] Itiswell settled that when the provisions of
an option contract prescribe the particular manner in
which theoption ***707 **1099 isto be exercised,
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they must be strictly followed. (Flickinger v. Heck
(1921), 187 Cdl. 111, 114, 200 P. 1045; Callisch v.
Farnham (1948), 83 Cal.App.2d 427, 430, 188 P.2d
775; seegenerally 1 Witkin, Summary of Cal. Law (8th
ed. 1973) p. 127.) However, when the option contract
merely suggests, but does not positively require,
a particular manner of communicating the exercise
of the option, another means of communication is
not precluded. (Estate of Crossman (1964), 231
Cal.App.2d 370, 372, 41 Cal.Rptr. 800.)

Accordingly, we must first ascertain if the lease
requires that the exercise of the option be
communicated to the lessor in a particular manner. An
examination of that document disclosesthat paragraph
45 requires that notice of the exercise of the option
be given ‘in writing' but the lease does not prescribe
any particular manner of communicating such written
notice to the lessor.

[3] Paintiff contends, however, without citation of

any Cadlifornia authority,3 *499 that the phrase
‘giving notice’ in an option contract must be construed
to mean that the notice is not effective until it is
actually received by the optionor. Absent appropriate
extrinsic evidence, to construe the term * giving notice’
as imposing an absolute condition that the optionor
receive the notice completely distorts the normal and

accepted meaning of the phrase. 4

In Estate of Crossman, Supra, 231 Cal.App.2d 370, 41
Cal.Rptr. 800, the court was called upon.to determine
whether an option to purchase rea property had been
effectively exercised under a'provision in the option
contract that any notice to be given by either party
“shall be given in writing, either delivered personally
or sent by prepaid registered mail.” (Id. at p. 371, 41
Cal.Rptr. at ‘p. 800.) Concluding that this provision
in effectiequated ‘given’ with ‘sent,” the court said
‘Theagreement required that all notices be *given'—
not ‘delivered’ or ‘received’. The same paragraph
provides that notice be ‘sent’ by registered mail, thus
equating ‘sent’ with ‘given’, and emphasizing the lack
of requirement of actual delivery.' (Id. at p. 373, 41
Cal.Rptr. at p. 802.)

In the case at bench paragraph 19 of the lease provides
that all notices to be given To the lessee may be given

Mext

in writing either personaly or by mail. > Although
this paragraph is silent as to notices given By the
lessee and istherefore lessinclusive than the provision
in Crossman, it suggests a sufficient equating of
‘given’ with ‘sent’ to negative plaintiff's assertion
that ‘giving’, without more, means ‘receiving.” We
conclude, therefore, that paragraph 45 of thelease does
not prescribe any absolute condition concerning the
manner of communicating the exercise of the option to
the optionor.

[4] Since the lease does not prescribe the manner
of communicating the exercise of the option to the
optionor, ‘any reasonable and usual mode may be

adopted.’ (s 1582) 6 Clearly an option falls within the
term ‘proposa’ found in this section:since **1100
***708 ‘(a)n irrevocable optioniis a Contract, made
for consideration, to keep an'offer openfor aprescribed
*500 period.” (1 Witkin, Summary of Cal. Law
(8th ed. 1973) p. 124; see Warner Bros. Pictures v.
Brodel (1948), 31 Cal.2d 766, 772, 192 P.2d 949;
Flickinger v..Heck, Supra, 187 Cal. at p. 113, 200 P.
1045; Landberg v. Landberg (1972), 24 Ca.App.3d
742, 751, 101 Cal.Rptr. 335; Rest., Contracts, ss 24,
47; Rest:2d, Contracts (Tent. Drafts Nos. 1—7) ss
24, 24a) Thus in Estate of Crossman, Supra, 231
Cal.App.2d 370, 41 Cal.Rptr. 800 an option contract
to purchase real property provided that any notice
required to be given by either party, shall beinwriting,
either delivered personaly or by prepaid registered
mail. The court, holding section 1582 applicable,
declared that the ‘broad inclusion of all notices,
regardless of importance, implies mere suggestion of a
permissive method of communication,’ that ‘ registered
mail was not a prescribed requirement or an absolute
condition,” (231 Cal.App.2d at p. 373, 41 Cal.Rptr.
at p. 801) and that exercise of the option by ordinary
mail was effective as a ‘' reasonable and usual mode’ (s
1582) of communicating acceptance of the proposal.

[5] Wetherefore rgect as devoid of merit, plaintiff's
argument that the use of ordinary mail is not
a reasonable and usual means of communicating
acceptance in the instant case. Indeed, in the absence
of any specified means in the lease, plaintiff's thesis
against ordinary mail seemsto us to be an astonishing
one in the light of the common practice of today's
world of business. It is even stranger in the light of
paragraph 19 of the lease (see fn. 5, Ante) which
selects ordinary mail as a means of giving notice. We
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are satisfied that there is nothing in the circumstances
of the case before us which militates against the
conclusion that defendant's use of ordinary mail was
a reasonable mode of communicating to plaintiff its
exercise of the option to extend the lease.

[6] We turn to the crucia issue in the case. Was
defendant's exercise of its option to extend the lease
effective upon its deposit in the mail of its written
notice of acceptance or only upon the actual receipt of
such notice by plaintiff?

The so-caled ‘effective upon posting’ rule’
was codified in California in 1872 as section
1583 of the Civil Code: ‘When Communication
Deemed Complete. Consent is deemed to be fully
communicated between *501 the parties as soon as
the party accepting a proposa has put his acceptance
in the course of transmission to the proposer, in
conformity to the last section.” Although the question
as to whether the exercise of an option is effective at
the timewritten acceptanceis deposited in the mail has
never been squarely presented to this court, we have
declared and a number of courts of appeal have held
that option contracts are subject to the provisions of
sections 1582 and 1583 and that an optioniseffectively
exercised when written acceptance is deposited in.the
mail. (Dawson v. Goff (1954), 43 Cal.2d 310, 316, 273

P.2d 1;® State of Crossman, Supra, 231 Cal.App.2d
370, 373—374, 41 Cal.Rptr. 800; State of California
v. Agostini (1956), 139 Cal.App.2d 909, 915, 294 P.2d
769; Morello v. Growers Grape Prod. Assn. (1947),
82 Cal.App.2d 365, 373—371,186 P.2d463; ***709
**1101 Canty v. Brown (1909), 11 Cal.App. 487,
491, 105 P. 428; 1 Witkin, Summary of Cal. Law
(8th ed. 1973) s 130, p. 127.) We today reaffirm our
observations in.Dawson and hold that sections 1582
and 1583 apply to irrevocable options as well as to
revocable offers and that absent any provisionsin the
option contract to the contrary, by virtue of section
1583 the exercise of an option becomes effective at the
time:written notice of acceptance is deposited in the
mail.

Plaintiff, however, points out that the majority rule
in other jurisdictions is that notice of exercise of an
option is effective only upon receipt. Our attention
is directed to Dynamics Corporation of America

Mext

v. United States, Supra, 389 F.2d 424, 431, where
the court stated: ‘Turning now to the genera rule
governing exercise of an option, it is well settled that
notice to exercise an option is effective only upon
receipt.” An additional example is presented in Cities
Service Qil Co. v. National Shawmut Bank (1961), 342
Mass. 108, 172 N.E.2d 104, where the Supreme Court
of Massachusetts declared: ‘It is at least the majority
rule that notice to exercise an option is effective only
upon its receipt by the party to be notified unless the
partiesotherwise agreed.” (1d. at p. 105, fn. 1, see cases
therein cited.) Finally it is noted that Professor Corbin
supports such a rule: ‘If in an option contract the
duty of the promisor is conditional onnotice within
30 days, does this mean notice received or<notice
properly mailed? It is believed that in the absence of
an expression of contrary intention, it should be held
that the notice must be received. ... . The rule that an
acceptance *502 by post isoperative on mailing was
itself subjected to severe criticism; and, even though
it may now be regarded as settled, it should not be
extended to notice of acceptance in aready binding
option contracts.” (1A Corbin on Contracts (1963 ed.)
s 264, p. 521, fn: omitted; accord, Rest.2d Contracts
(Tent. Drafts Nos. 1—7) s 64(f), p. 134.)

Arguing that section 1583 is inapplicable to option
contracts since an option, properly analyzed, is not a
‘proposal’ as used in the section and that we are free
of any restraint of state decisis, plaintiff urges us to
apply the above so-called majority rule. We declineto
do so. Aswe have explained, the * effective on posting’
rulerests solidly on California statutory and decisional
law. An analysis of the legal theory of option contracts
to the end of determining whether an optionee is a
‘party accepting a proposal’ and whether the exercise
of the option isan ‘acceptance’ from which ‘(c)onsent
is deemed to be fully communicated’ (s 1583; and see
ss 1550, 1565, 1580 and 1581), satisfies us that our
decision in this respect is a sound one.

An option, as a matter of legal theory, is considered
to have a dua nature; on the one hand it is an
irrevocable offer, which upon acceptance ripens into
a bilateral contract, and on the other hand, it is
a unilateral contract which minds the optionor to
perform an underlying agreement upon the optionee's
performance of a condition precedent. Professor
Corbin explains the option as follows: ‘(The option)
is a binding unilateral contract, since it is a promise
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exchanged for asufficient cash consideration. It isalso
commonly called an offer . . .. This usage is not at
all objectionable, if we realize that an offered promise
may also be a binding promise. It certainly creates a
power in B to be exercised . . . by giving notice of
consent . . .. And on the giving of such noticewithinthe
time limit, the legal result is amost identical with that
of the acceptance of an ordinary revocable offer . . ..
It is a ‘binding’ promise, because a consideration
was paid for it; it is an ‘offer’, because it invites a
second and different exchange of equivalents. () . ..
O's (optionor's) promise is from the very beginning a
binding contract, his duty to convey being conditional
on notice by B within the stated time. The sending
of such a notice by B is not merely the acceptance
of an offer; it is also the performance of a condition
precedent to O's duty of immediate performance.’ (1A
***710 **1102 Corbin on Contracts (1963 ed.) s
264, pp. 508—509, fn. omitted.)

This court in its exhaustive analysis of an option in
Warner Bros. Pictures v. Brodel, Supra, 31 Cal.2d
766, 772—763, 192 P.2d 949, explicitly recognized
the dual aspect of an option, referring to it sometimes
as an irrevocable offer  *503 which is completed
by the acceptance of the optionee and sometimes
as a binding contractua promise to perform*the
underlying contract subject to the condition precedent
of acceptance by the optionee. Which aspect of an
option is emphasized depends upon which party's
duties are under consideration. From the point of view
of the optionor's duty it is binding upon the making
of the option contract. * (T)he optionor has irrevocably
promised upon the exercise of the option to perform
the contract or make the conveyance upon the terms
specified in his binding offer. . . . The creation of
the final contract requires no promise or other action
by the optionor, for the contract is completed by the
acceptance of theirrevocable offer of the optionor by
the optionee. ‘The contract has aready been made,
as far_as the optionor is concerned, but is subject
to conditions which are removed by the acceptance.’
Seeburg v. El Royale Corp. ((1942)) 54 Cal.App.2d 1,
4,128 P.2d 362, 363 . . .." (Warner Bros. Pictures v.
Brodel, Supra, 31 Cal.2d 766, 772—773, 192 P.2d 949,
952; Dawsonv. Goff, Supra, 43 Cal.2d 310, 316—318,
273 P.2d 1; Caras v. Parker (1957), 149 Cal.App.2d
621, 626—627, 309 P.2d 104.)

Mext

However, the optionee has no duty until, and unless,
he acceptstheirrevocable offer proposed to him by the
optionor. As we observed in Warner Bros. Pictures v.
Brodel, Supra, 31 Cal.2d 766, 772, 192 P.2d 949, 952,
‘In an option contract the optionor stipulates that for
a specified or reasonable period he waives theright to
revoke the offer. (Citations.) Such a contract is clearly
different from the contract to which the irrevocable
offer of the optionor relates, for the optionee by parting
with specia consideration for the binding promise of
the optionor refrains from binding himself withregard
to the contract or conveyance to which the option
relates. ... ‘A contract conferring an option to purchase
is...anirrevocable and continuing offer to sell, and
conveysno interest in land to the optionee, but vestsin
him only aright in personam to buy at his election."*
Thus it has been held in California that an option
to purchase real property ‘is by no means a sale of
property, but isthe sale of arightto purchase’ (Hicksv.
Christeson (1917), 174 Cal <712, 716, 164 P. 395, 397)
and on acceptance the option becomes a contract of
sale binding on both parties. (Smith v. Post (1914), 167
Cal. 69, 74, 138 P. 705; Rheingans v. Smith (1911),
161 Cal4 362, 367, 119 P. 494.)

Therefore from the viewpoint of the optionor, an
option isabinding contract subject to the performance
of a condition precedent by the optionee. From the
viewpoint of the optionee, an option is an irrevocable
offer which the optionee can convert into a binding
bilateral contract by acceptance of the offer. Where
the issue presented in a case focused upon *504 the
optionor's obligation, the former analysis prevailed, so
that in Dawson it was held that, as to the optionor,
the contract was made upon the signing of the option
contract and therefore venue in a suit to enforce the
option lay where the option contract was made and
not where the option was exercised. However, where
the issue focused upon the optionee's action the latter
analysisprevailed, asin Crossman wherethe court held
that acceptance of an option was effective upon posting
pursuant to section 1583.

Viewing the exercise of an option as an acceptance
of an irrevocable offer, or in other words from the
optionee's viewpoint under the preceding analysis,
we think it is clear that the notice of the exercise
of an option fals within the language of section
1583. The optionee is a ‘party accepting a proposal’,
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namely the irrevocable offer; the notice of exercise
is an ‘acceptance’ of ***711 **1103 that offer
and signifies the optionee's ‘consent’ to be bound
according to the terms of the bilateral contract created
by the acceptance.

As plaintiff points out, it is true that if the exercise of
the option is viewed as the performance of acondition
precedent to the optionor's existent contractual duty,
or in other words from the optionor's viewpoint under
the preceding analysis, the language of section 1583 is
not so apt, since a contractual duty is not a‘proposal,’
and performance is not a ‘consent.” Indeed Professor
Corbin choosesto emphasize thetheoretical possibility
of viewing the notice of the exercise of an optioninthis
aspect so as to thwart the extension of the ‘effective
9

upon posting’ rule, which he views with disfavor.
In Cdifornia, however, the ‘effective upon posting’
rule has received legidlative sanction and is the
declared policy of this state. We must effectuate this
policy inall casesreasonably included within the scope

Footnotes

and language of the statute promoting this policy. As
previously explained, when the notice of exercise of
the option isviewed as an acceptance of anirrevocable
offer, such notice is clearly covered by section 1583.

To recapitulate, we hold first, that since pursuant
to section 1582 the lease prescribed no condition
concerning the communication to the optionor of the
exercise of the option except that the notice be in
writing, notice of *505 acceptance by ordinary mail
was areasonable mode of communication; and second,
that pursuant to section 1583 defendant's exercise of
the option became effective when notice of acceptance
was deposited in the mail.

The judgment is affirmed.

WRIGHT, C.J., and McCOMB, TOBRINER, MOSK,
BURKE and CLARK, JJ., concur.

Parallel Citations

11 Cal.3d 494, 521 P.2d 1097

*

1
2

Retired judge of the municipal court sitting under assignment by the'Chairman of the Judicial Council.

Hereafter, unless otherwise indicated, all section references are to Civil Code.

In accordance with its findings of fact and conclusions of law, the court also ordered that plaintiff recover from
defendant the sum of $4,000 as additional rental. The court, however, made no mention of defendant's cross-complaint
for damages. Defendant has not appeal ed from the judgment and has apparently abandoned its damage claim.

While some of the cases from other jurisdictions cited by plaintiff appear to support the proposition that the term
‘giving notice’ in an option contract means, as'a matter of contractual construction, ‘receiving notice,” most appear
to apply a substantive rule of law that unless the contract specifies to the contrary, exercise of an option is effective
only upon receipt of notice by the optionor. (See, e.g., Dynamics Corporation of Americav. United States (1968), 389
F.2d 424, 431, 182 Ct.Cl. 62.)

See, e.g., Black'sLaw Dictionary (4th ed. 1951) page 819: * GIVE NOTICE. To communicate to another, in any proper
or permissible legal manner, information or warning of an existing fact or state of facts or (more usually) of some
intended future action.’

‘All noticeto be given To L essee may begiveninwriting personally or by depositing the samein the United Statesmail,
postage prepaid, and addressed to Lessee at the said premises, whether or not Lessee has departed from, abandoned
orvacated the premises.’ (Italics added.)

Section 1582 provides: ‘Mode Of Communicating Acceptance Of Proposal. If a proposal prescribes any conditions
concerning the communication of its acceptance, the proposer is not bound unless they are conformed to; but in other
cases any reasonable and usual mode may be adopted.’

‘It is well established that an acceptance of an offer to enter into a bilateral contract is effective and deemed
communicated as soon as deposited in the regular course of mail if the offer was made by mail, or if the circumstances
are such that an acceptance by mail would be authorized.” (State of Californiav. Agostini (1956), 139 Cal.App.2d 909,
915, 294 P.2d 769, 773; Ivey v. Kern County Land Co. (1896), 115 Cal. 196, 200—201, 46 P. 926.)

In Dawson we decided the sole issue of venue on the basis of the option contract itself. But assuming that it was not a
binding contract, we went on to comment as to when the contract to which the option related was made. Although not
actually necessary for our decision, we declared that sections 1582 and 1583 ‘ have been held applicable to acceptance
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Palo Alto Town & Country Village, Inc. v. Bbtc Company, 11 Cal.3d 494 (1974)
521 P.2d 1097, 113 Cal.Rptr. 705

or exercise of an option by an optionee under an option contract aswell asto arevocable offer. (Citations.)’ (43 Cal.2d
at p. 316, 273P.2d at p. 4.)

9 ‘It is believed that, in the absence of an expression of contrary intention, it should be held that the notice must be
received. As above explained, the notice is in one aspect a notice of acceptance of an officer; but in another aspect it
is acondition of the promisor's already existing contractual duty. . . . The rule that an acceptance by post is operative
on mailing was itself subjected to severe criticism; and, even though it may now be regarded as settled, it should not

be extended to notice of acceptance in aready binding option contracts.” (1A Corbin on Contracts (1963 ed.) s 264,
p. 521, fn. omitted.)

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government,Works.
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